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iability exposure in a health care liability claim is rarely

a cut-and-dried matter. Office-based physicians are fre-

quently taken aback when confronted with the fact that

they, their medical group, or their professional associa-
tion may be responsible for the conduct of another in their
office or practice. Frequently, this confusion arises from the
failure to appreciate and understand the concept of indirect or
vicarious liability embodied in the legal theory of respondeat
superior. The potential legal responsibility for the acts of oth-
ers does not stop there though. This article discusses the basic
theories and circumstances under which a health care entity or
professional may be responsible for the acts of those employed
by that entity or individual.

Respondear superior embodies the general rule that an em-
ployer is responsible for the negligent acts or omissions of its
employees. Under respondeat superior an employer is liable for
the negligent act or omission of any employee acting within
the course and scope of his employment (1). This is a purely
dependent or vicarious theory of liability, meaning a finding of
liability is not based on any improper action by the employer.
The fact that the employer may have acted reasonably in hiring,
training, supervising, and retaining the employee is irrelevant
and does not provide a basis on which the employer can avoid
liability for the acts of employees (1). The underlying premise
of respondeat superior is that the cost of torts committed in
the conduct of a business enterprise should be borne by that
enterprise as a cost of doing business (2).

Whether or not an employer-employee relationship exists
depends primarily on whether the employer has the “right of
control” over the employee (1). The right of control at issue
is the right to control the details and manner of the work
performed by the employee (1, 3). In evaluation of the con-
trol issue, the inquiry focuses on whether the employer has
the right to control the employee in performing the task at
issue (3, 4). For example, in health care claims, the focus is on
whether the employer has the ability to control the employee’s
provision of evaluation, diagnosis, or treatment services to
patients (3).

If no right of control exists, the relationship is an employer-
independent contractor relationship and not an employer-em-
ployee relationship. Respondeat superior does not apply when
the one employed is an independent contractor. In contrast to
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employees who basically have standing employment and are
subject to day-to-day control by their employer, independent
contractors generally have independent businesses, are hired
solely to perform specific and discrete tasks, and are paid “by
the job” (5). Further, independent contractors generally have
“sole control over the means and methods of the work to be
accomplished” (1). While the fact that physicians exercise in-
dependent medical judgment in the treatment of their patients
is a factor showing the absence of control, this “sole control”
is only one factor and is not determinative of whether an em-
ployed physician is an employee or independent contractor (6).
For example, medical residents and medical school faculty are
generally considered employees, not independent contractors,
even though they exercise independent medical judgment in
treating their patients (6).

If an employment contract expressly provides that the hired
party is an independent contractor, that is generally determina-
tive as to whether or not the person hired is an employee or an
independent contractor (7). The terms of a contract, however,
do not always control. An exception exists if the facts under
which the employer and “independent contractor” operated
show that the contract’s characterization of the relationship was
a mere sham so that the employer could avoid liability exposure
under respondeat superior (8). In the absence of a specific con-
tractual provision establishing the hired party as an independent
contractor, the party claiming it is not vicariously liable for the
actions of another must plead and prove that this hired party
is an independent contractor, not an employee.

Even when the employer hires an independent contractor,
there are circumstances under which an employer can be re-
sponsible for the tortuous conduct of an independent contrac-
tor. Generally referred to as ostensible agency, this theory is
also referred to as agency by estoppel, apparent agency, and
apparent authority (9). The basis of imposing liability on the
employer of an independent contractor under this theory of li-
ability is because the employer has done something to hold out
the independent contractor as its employee such that there is
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the reasonable belief that the independent contractor is actually
the employee of the employer (10).

The classic ostensible agency issue arises in the context of
hospital emergency room physician relationships. In emergency
room cases, claimants routinely claim that the hospital is liable
for the actions of the emergency room physician under osten-
sible agency. As a general rule, hospital staff physicians are seen
as independent contractors, not hospital employees. Further,
the agreements under which hospital emergency room physi-
cian relationships exist specifically provide that the emergency
room physicians are independent contractors. Thus, these cases
generally turn on whether or not the hospital did anything
affirmative to “lure” patients to its emergency room (10). In
particular, the primary issue is why the patient went to that
specific emergency room. Unless the patient was lured to the
facility by some affirmative act wherein the hospital held its
staff physicians out as its employees, an ostensible agency claim
should fail (11).

There are also circumstances under which an employee of
one individual or entity can become the “borrowed employee” of
another on a specific occasion. As with the employer-employee
situation, the touchstone issue is control. For the employee of
one employer to become the borrowed employee of another,
that other must have exercised control over the employee during
the specific incident at issue (1, 12).

An employer can also be directly liable for the negligence of
its employees. This means that some negligent act or omission
of the employer was a cause of, allowed, or led to the negligence
of the employee, thereby causing injury to the claimant. This
direct or independent liability of the employer generally arises
from a claim that it negligently hired, trained, supervised, or
retained the employee in question (13). These claims can also
involve allegations that proper policies and procedures were
not implemented or enforced and that those failures caused
the injury at issue (13).

Based on this legal framework, in a typical office practice,
office staff and member physicians will be employees. These
individuals will be considered employees and not independ-
ent contractors because they are generally standing employees
present during and to assist in the day-to-day operation of the
practice. They do not maintain their own independent business
and are not hired for a discrete, limited purpose. Further, the
physician or practice that has retained them has control over the
details of their work in terms of when they will be present to see
and treat patients, how they will conduct themselves, and the
specifics of how they will see and treat office patients. Thus, the
physician or entity that employs these individuals will be liable
under respondeat superior for any negligent act or omission of
these individuals performed within the scope of their duties.

In contrast, a locum tenens physician will be an independent
contractor (14). This is an independent individual who is hired
solely to provide physician services as a substitute physician for
a limited period of time. While office hours may exist, such
physicians exercise their own professional judgment in treating
patients and are not subject to the same routine management
as standing employees.
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When utilizing a locum tenens physician, however, one needs
to be aware of liability exposure under ostensible agency (15).
It would probably not be difficult for patients to credibly argue
that they thought the locum tenens was an employee of the
practice, particularly if they were an established patient of the
absent physician. Thus, it is very important that a locum tenens
physician be specifically identified as a nonemployee independ-
ent contractor when seeing patients. Otherwise, the entity or
individual who hired the locum tenens may very well be liable
for any improper acts or omissions by that physician.

There are three final take-home messages. First and foremost,
make sure you or your practice has professional liability coverage
not only for the physician personnel, but for any nursing and
other nonphysician personnel in the office. This is important
because health care liability claims can and do arise from the
actions of nonphysician and even nonprofessional personnel.
For example, I have seen very significant claims based on staff
failure to communicate patient complaints to the physician,
communicate patient update information to the physician from
hospital personnel, call in the correct prescription informa-
tion (including medication, dose, and frequency), and properly
advise the physician personnel of laboratory, pathology, and
radiographic study results because those documents were lost,
misfiled, or filed in the wrong patient chart.

Second, make sure that any employees are supervised and that
problem employees are not retained. If a member of your group
acts negligently, you must expect there will be a direct liability
claim for negligent hiring, training, supervision, or retention of
that person. In my experience it is rare that the employee at issue
in one of these claims is a longstanding, well-qualified, well-
experienced, still-employed exemplary employee that simply
made a mistake. More often than not, the employee involved
was not very good to begin with, had been talked to before about
competency-related issues, and was subsequently let go for similar
reasons within 12 months or so of the incident at issue.

The assertion of a claim against an employee also means
that employee’s past experience and performance are relevant.
As such, the hiring, training, supervision, and retention of that
employee are relevant and discoverable. For this reason, it is
imperative that problematic employees not be retained. It is
also important that any concerns about employees are quickly
and properly addressed and that these steps are noted in that
employec’s file.

Third, if locum tenens physicians are ever used, make sure
that patients are directly informed that the doctor present is a
substitute and not an employee of the physician or practice.
This should be handled by the front office staff when the patient
signs in and should be noted and documented by the physician
when he or she actually sees the patient.

Nothing can absolutely prevent a lawsuit. Taking these sim-
ple steps, though, can at least reduce the anxiety associated with
claims involving employees and independent contractors and
put you in a good position to defend those claims.
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